Special Meeting: July 24, 2023

ORDINANCE NO. 2023- [éy

AN ORDINANCE OF THE
CITY OF FAIRFIELD BAY, ARKANSAS,

TO AMEND THE MUNICIPAL CODE;
AMENDING TITLE 7 OF THE MUNICIPAL CODE
- PUBLIC PEACE, SAFETY, AND MORALS;
ADDING CHAPTER 7.24 -

NOISE ATTENUATION FOR
DATA CENTERS AND DIGITAL ASSET MINERS;
DECLARING AN EMERGENCY;

AND FOR OTHER PURPOSES

WHEREAS, The City Zoning Code has long prohibited excessive noise in the Cily, in a
number of different ways, and using a number of different Ordinances, and parts of the Municipal
Code, enacted over the course of years; and

WHEREAS, the State of Arkansas General Assembly recently enacted Act 851 of 2023, (o
allow for certain business use of residential property, i not otherwise prohibited, and to require that
City’s authorize Data Centers and Digital Asset Mining Businesses 1o conduct business in Industrial
Zones, in accordance with Municipal Ordinances and Codes; and

WHEREAS, the City is addressing the issues presented by Act 851 of 2023, and generally
updating its Municipal Code and Ordinances, accordingly; and

WHEREAS, The City Zoning Code is designed to meet certain objectives to protect the
quiet enjoyment and property values of residential arcas, and to allow for growth in a manner that
meels zoning requirements; and

WHEREAS, the City Council has received public comments, public and private complaints,
and feedback from municipal officials and members of municipal boards and commissions
concerning Ordinances and Code Provisions currently in place, and those public comments, public
and private complaints, and feedback from municipal officials, and the new state law. which
necessitates these changes in order to protect the peaceful enjoyment of residential areas, as well as



protecting the property values, peace, health, safety, and welfare of the citizens, property owners,
voters, visitors, residents, non-residents, and other persons with an interest in the City;

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL FOR THE CITY
OF FAIRFIELD BAY, ARKANSAS, that the following amendment is made to TITLE 7 of the
Municipal Code, by adding Chapter 7.24 to the Municipal Code (additions as sel forth on the
attached newly-added Chapter of the Municipal Code):

SECTION 1: NOT TO BE CODIFIED: The City Council FINDS THE FOLLOWING
FACTS relevant to Data Centers and Digital Asset Mining business use of property (including
“Home Digital Asset Mining” businesses):

A.

The City Zoning Code prohibits uses not specifically authorized as “permitted” uses in
each zone in the City, including “planncd zones.”

The City Zoning Code is designed to protect the quiet enjoyment of residents, tenants,
visitors, and taxpayers in the City of Fairfield Bay.

The City Zoning Code is designed to protect the property values of the City of Fairficld
Bay.

There are limited local economic benefits to digital asset mining as a business, primarily
the increase in the sales taxes on the use of electricity in the City: but there is no
perceptible increase in employment, nor in capacity utilization of other resources, other
than electricity.

Digital asset mining is an encrgy-intensive activity necessary for each transaction and to
“mine” new “digital” coins. For some specific digital currencies, the electricity use per
transaction is estimated between 1500 and 2100 kilowatt-hours (kWh), or about the same
amount of energy that a typical U.S. home consumes in 50 to 75 days.

Digital asset mining is associated with an increase in greenhouse gas emissions, duc to its
intensive energy use. Digital asset miners seek the most inexpensive energy sources to
remain profitable, irrespective of their impact on the environment, noise, vibrations,
property values, and other impacts.

Digital asset mining also requires energy to cool down hardware to prevent it from
overheating, either by internal fans, water cooling, or air conditioning, or some
combination of these.



H. Several countries (including Qatar, Morocco, Algeria, Egypt, Iran, and China) have
outlawed digital asset mining, largely on environmental grounds.

L. Digital asset mining also produces enormous amounts of electronic waste as a byproduct
of the mining, as mining “hardware™ quickly becomes obsolete.

.~ The equipment associated with the cooling systems and generators required to operate
Data Centers and digital asset mining businesses generates noise and low-frequency
hums that result in noise disturbance, which is the cause of degradation of the noise
environment and may produce negative impacts on public health, peace, property,
property values, and the overall environment,

K. Noise attenuation should be an integral part of the design and construction of Data
Centers and digital asset mining businesses, in order to prevent noise pollution and noise
disturbance.

L. The public interest is served by the prevention of unreasonable noise emanating
externally from Data Centers, and digital asset mining businesses, including Home
Digital Asset Mining businesses, and the provisions of this Ordinance are enacted for the
purpose of preserving and protecting the public health, peace, safety, welfare and
property of the citizens, taxpayers, visitors, residents, and other property owners of
Fairfield Bay, Arkansas.

SECTION 2. NOT TO BE CODIFIED: Purpose and applicability: All Data Centers
constructed within this jurisdiction shall be designed, built, modified, and utilized to incorporate
external noise attenuation measures in order to minimize the impact of noisce disturbance on the
residents of Fairficld Bay, Arkansas; and such Data Centers and digital asset mining businesses shall
not be hereafter conducted other than in compliance with these provisions. All Home Digital Asset
Mining businesses, including those where structural modifications to a residence are utilized, shall
have any structural modifications, and all utilization of a residence for such business, incorporate
external noise attenuation measures in order to minimize the impact of noise disturbance on the
residents of Fairfield Bay, Arkansas, and in order to meel other requirements of the Municipal Code;
and such Home Digital Assct Mining businesses shall not be hercafter conducted other than in
compliance with these provisions. This ordinance shall apply to limit the noise disturbance
originating within the municipal limits of Fairficld Bay , Arkansas,



SECTION 3: The following amendments are made to TITLE 7 of the Municipal Code, by
adding the entirety of Chapter 7.24, as set forth in full on the attachment hereto (10 pages total).

SECTION 4: NOT TO BE CODIFIED: THE MUNICIPAL CODE OF THE CITY OF
FAIRFIELD BAY BE, AND IT IS HEREBY, AMENDED ACCORDINGLY. ltems set forth on the
attached ten (10) pages shall amend the Code.

SECTION 5: NOT TO BE CODIFIED: SUPPLEMENTAL: This Ordinance, and the
changes set forth herein, are meant to be supplemental to the Municipal Code, and the Ordinances of
the City of Fairfield Bay, and do not repcal any part of the Municipal Code, unless specifically set
torth herein by inter-lineation of a specific provision. No Ordinances are repealed by this
Ordinance,

SECTION 6: NOT TO BE CODIFIED: No part of this Ordinance shall be construed (o
repeal, replace, alter, or revise any private COVENANTS, RESTRICTIONS, OR OTHER
LIMITATIONS ON USES OF REAL PROPERTY, currently in place as of the effective date of this
Ordinance, or that were previously in-place, effective, or applicable to real property in the City of
Fairficld Bay, Arkansas, prior to the effective date of this Ordinance. To the extent not otherwise set
torth, this Ordinance shall be construed harmoniously with covenants, restrictions, and other private
limitations on real property to provide the most quiet level of useful enjoyment of real property to
those property owners who, or which, are not operating a Home Digital Asset Mining business. To
the extent not otherwise set forth, this Ordinance shall be construed harmoniously with covenants,
restrictions, and other private limitations on real property to provide the most quiet level of useful
enjoyment of real property to those property owners who, or which, are not operating a Data Center.

SECTION 7: NOT TO BE CODIFIED: CONFLICT RESOLUTION: To the extent that
any provision of this Ordinance is found to be in conflict with prior provisions of municipal law,
including prior Ordinances, and prior provisions of the Municipal Code, such conflict shall be
resolved as follows: (a) in priority of the provision of law thal provides for more quiet operation,
utilization, or other use; then (b) in priority of the provision of law with the more specilic
requirement over a general requirement; and then (¢) if neither a. nor b, previously provide a
satisfactory resolution, the law enacted latter in time shall control. General conflicts principles shall
control when the foregoing are inadequate to address the specific issue,

SECTION 8: NOT TO BE CODIFIED: EMERGENCY CLAUSE: Because of the
potential danger to public peace, health, and safety, and in particular as a result of the need for
implementation of changes to address changes (o state law, in order to protect the residents, voters,
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and taxpayers from diminution of property values, AN EMERGENCY IS HEREBY DECLARED
TO EXIST, and this Ordinance being necessary for the peace, health, safety, and general welfare of
the City and its Citizens, taxpayers, residents, lenders, visitors, tenants, and other occupants, IT
SHALL BE IN FULL FORCE AND EFFECT at 11:59 pm, on July 31, 2023, and thercafter.

SECTION 9: NOT TO BE CODIFIED: SEVERABILITY CLAUSE: If any provision
of this Ordinance, the attached new Chapter of the Municipal Code, or the application thereof, to any
person or circumstance, is held invalid for any reason, such invalidity shall not affect other
provisions or applications of this Ordinance, which shall be given effect without the invalid
provision or application, and to this end the provisions of this Ordinance, and the provisions of the
attached new Chapter of the Municipal Code, are declared severable.

Dated this 24" Day of July, 2023.

(M’(’/v v//"éf,z_—/

Ho v e Jackie Sikes
Maydr/ City of Fairfield Bay, Arkansas

Aftest:

N];? WA 0&)\@,\)(; @{iﬂﬁ/

Rose O. Owen, Recorder-Treasurer

Drafted by:
Al Kelly
Kelly Law Firm, PL.C
City Attorney
PO Box 251570
Little Rock, AR 72225-1570
Rev: 7/24/23



CHAPTER 7,24

NOISE ATTENUATION FOR

DATA CENTERS, DIGITAL ASSET MINERS,

AND HOME ASSET MINING BUSINESSES

SECTION 7.24.01: Definitions

For the purpose of this Section of the Municipal Code, the following definitions shall apply
unless the context clearly indicates or requires a different meaning:

1.

Ambient Noise: The all-encompassing noise level associated with a given environment,
being a composite of sounds from all sources, excluding the alleged offensive noise, at
the focations and approximate time at which comparison with the alleged offensive noise
is to be made.

Baseline Monthly Electrical Load: The average monthly kilowatt hours (kWh) used by a
residential property in the calendar year before a Home Digital Asset Mining business
began, based upon its billings from the electrical company.

Data Center: A facility constructed, or structurally modified, and operated, that is
engaged in storage, management, processing, and transmission of digital data. This
includes facilities used for crypto-currency mining, and facilities used for digital asset
mining (as used in Arkansas Code Section 14-1-503 as amended by Act 851 of 2023,
Acts of Arkansas General Assembly). Further, this includes facilities which house (inter
alia): networked computer systems, supporting equipment such as batteries, back-up
power generators, HIVAC, or cooling systems, or some of these, or all of these together,
Asused herein DATA CENTER includes the terms “DATA CENTER” and “DIGITAL
ASSET MINING BUSINESS” used in Section 14.04.03 of the Municipal Code of the
City of Fairfield Bay.

Decibel (dB): A unit for measuring the volume of a sound. As used in this Municipal
Code, the City of Fairfield Bay uses the dBa (or dB(A)) scale.

Home Digital Asset Mining: a business use of residential real property, (as defined in
Arkansas Code Section 14-1-503 (6) as amended by Act 851 01 2023 (Acts of the
Arkansas General Assembly)). Home Digital Assel Mining business is constrained to
consume no more than one megawatt (I MW) hours of clectricity, for operation of the
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10.

11,

Home Digital Asset Mining business, on an average annual basis for the subject property:
and are further constrained to consume no more than 84 kilowatts hours (kWh) of
electricity per month, in excess of its Baseline Electrical Load, on an average monthly
basis for the subject property, after beginning a Home Digital Asset Mining business;
electricity use in excess of these constraints precludes the property owner from operating
as a Home Digital Asset Mining business.

Mechanical Equipment: The networked computer systems, which includes supporting
equipment such as batteries, backup generators, and cooling systems housed on the real
property being used for digital asset mining, crypto-currency mining, and similar
activities.

Noise Attenuation: The reduction of noise levels through the use ol sound-absorbing
material, architectural design techniques, or other suitable means, or any of these,
together.

Noise Disturbance is any sound which:
a. Endangers or injures the safety or health of humans or animals; or
b. Annoys or disturbs a reasonable person of normal sensitivities; or
c. Dndangers or injures a person or real property.

Person: An individual, association, partnership, or corporation, including any officer,
employee, department, or agency.

Property Line: An imaginary line along the ground surface, and its vertical extension,
which separates the real property owned by one person from that owned by another
person, but not including intra-building real property divisions.

Sound: An oscillation in pressure, particle displacement, particle velocity or other
physical parameter, in a medium with internal forces that causes compression and
rarefaction of that medium. The description of sound may include any characteristic of
such sound, including duration, intensity and frequency.

. Sound Level: The weighted sound pressure level obtained by the use of s sound level

meter and frequency weighting network, such as A, B, or C as speciflied in American
National Standards Institute specifications for sound level meters (ANSI S1. 4-1971, or
the latest approved revision thereof). If the frequency weighting employed is not
indicated, the A-weighting shall apply in this Municipality.
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13. Sound Level Meter: An instrument which includes a microphone, an amplifier, RMS

detector, integrator or time average, output meter, and weighting networks used to
measure sound pressure levels.

SECTION 7.24.03: Noise Attenuation Requirements

Before any Data Center, or Home Digital Asset Mining business has commenced construction,
structural modification, or operation within this jurisdiction, the property owner(s) and the
operator proposing to build a Data Center, or to operate a Home Digital Asset Mining business.
shall comply with the following:

L.

Notice Requirements

The property owner and operator must provide written notice to all residents,
tenants, and occupants of real property within a hal{-mile radius of the parcel of
real property where a Data Center or Home Digital Asset Mining business desires
to begin construction, structural modifications of any sort, or operation. This
notice shall also include written notice to any affiliated homcowners® association
operating within the half-mile radius, that the property owner and operator
intends to build, modify any existing structure for the purpose of operating, or
operate a Data Center or Home Digital Asset Mining business on the property.
The notice required in this section must be mailed by the property owner and
operator, jointly or separately, to all postal addresses and homeowners’
association addresses contained within a hall-mile radius extending [rom the
property line where the proposed Data Center or Home Digital Asset Mining
business will be operated, or where an associated structure will be moditied,
constructed, or otherwise made available for the Data Center or Home Digital
Asset Mining business. Mailing by the property owner and operator shall be done
by certified mail (return receipt requested), and by regular first class mail, to cach
address. Proof of notification, verified under oath by the property owner and
operator, separately, shall be (iled with the City Recorder-Treasurer, with an
additional, separate copy to the Building Official, within 30 days of delivering
notice, with a copy of all notices provided. The property owner and operator must
notify the Mayor, the Recorder-Treasurer, and the members of the City Council
that the property owner and operator intends to build and operate a Data Center,
or Home Digital Asset Mining business. The notification must include the
location for the proposed Data Center, or Home Digital Asset Mining Business, as
well as the name and address of the property owner sending the notice, and the
name and address of the operating entity responsible for the Data Center or Home
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Digital Asset Mining business. The City shall not be responsible for providing
delivery of any notices required herein; the City is precluded from providing
postage [or the delivery of notices required to be made by the property owner, and
the operator, herein-above.

2. Noise - Sound Study Requirements

The property owner of the real property upon which the Data Center, or Home
Digital Asset Mining business, is to be located, shall conduct a sound study
performed by a third-party acoustic engineer. This sound study should document
baseline sound levels in the area of the proposed Data Center, or Home Digital
Asset Mining business, including noise levels measured at the property line of the
subject real property, in eight locations (north, south, east, west, northeast,
northwest, southeast, southwest.) The report of the study must include sound
mitigation recommendations based on the results of the sound study. The property
owner must provide a copy of the report of the study to the Mayor and file with
the City Recorder-Treasurer, and provide a copy to the Building Official, within
30 days of completion of the report. Filing and delivery of the sound study are
prerequisites to any further action by the owner of the real property, and the
operator of the proposed Data Center or Home Digital Asset Mining business,
such as making an application for a Planned Light Industrial Zoning development,
or obtaining a Special Use Permil.

3. Noise Attenuation Plan Requirements

a.

The property owner must consult with a third- party architectural or design firm
to develop a building plan, or structural modification plan, that includes
necessary noise attenuation measures in order to prevent the external sound level
emanating from the Data Center, or Home Digital Asset Mining business from
exceeding the sound level limitations below, which will be considered a noise
disturbance. The building plan, or structural modification plan, is not required to
adopt any or all of the noise attenuation recommendations, so long as the plan
includes sufficient noise attenuation measures that the architectural or design firm
concludes, in their professional written opinion, are adequate to be in compliance
with this Chapter of the Municipal Code. Noise attenuation measures may
include, but are not limited to;

i. Soundproofing walls, screens, panels, fences, or enclosures

ii. Buffer yards

ili. Other noise attenuation measures recommended by the third-party

acoustic engineer.

Mechanical equipment must be shown on any proposed plan and must be fully
screened on all sides. Mechanical equipment not screened by a facade of the
building must be screened by a visually solid fence, screen wall or panel, or
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parapet wall and constructed with a design, materials, details, and treatment
compatible with those used on the nearest facade of the building.

¢. The property owner must provide a copy of the building plan, or structural
modification plan, to the Mayor, and the Building Official, and file a copy with
the City Recorder-Treasurer within 30 days of completion of the plan prior to
construction or the commencement of any structural modifications to existing
buildings or other structures.

d.  Any additions, changes, or expansions of the Data Center, or Home Digital Asset
Mining business, must comply with the noise attenuation requirements of this
Chapter of the Municipal Code and must be designed and submitted to the Mayor
and the Building Official, and filed with the City Recorder-Treasurer within 30
days of completion of the report.

4. Post Completion Noise Study Requirements

a. Upon the Data Center’s completion, or upon completion of any structural
modifications (including structural modifications for a Home Digital Asset
Mining business), the Data Center operator, or the operator of a Home Digital
Asset Mining business, must conduct a post-construction noise study performed
by a third-party acoustic engineer to document noise levels emanating from the
Data Center or Home Digital Asset Mining business when mechanical equipment
is running at full capacity, including all HVAC units, all cooling units, all battery
backups, and generators necessary for peak operations. Noise levels are to be
measured at the property line in the original eight locations used during the
baseline study. The Data Center opcrator, or Home Digital Asset Mining
business. must provide a copy of the report to the Mayor, and the Building
Official, and file a copy with the City Recorder-1reasurer within 30 days of
completion of the study.

b. A Data Center, and any Home Digital Asset Mining business, shall not begin
operations until the completion of the post-construction noise study and
submission to the Mayor, the Building Official, and City Recorder-Treasurer as
required above. In order for the Data Center, or Home Digital Assct Mining
business, to be in compliance, the noise study results must show that its operation
is in compliance with this Chapter of the Municipal Code. If the results show that
the Data Center, or the Home Digital Asset Mining business is not in compliance
with this Chapter of the Municipal Code, the Data Center, or the Home Digital
Asset Mining business, will be unable to commence operation until the required
noise attenuation measures and noise limitations are met.

¢. Furthermore, all Data Center operators and all 1lome Digital Asset Mining
businesses must conduct annual noise studies under the baseline and post-
construction study specifications in accordance with subsections (a) and (b)
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above. The Data Center operator, or the Home Digital Asset Mining business,
must provide the results to the Mayor, the Building Official, and file with the City
Recorder-Treasurer no later than thirty (30) days after the annual anniversary date
of the first sound study report, In order for the Data Center, or Home Digital
Asset Mining business, to be in compliance, each annual noise study resulls must
show that its operation is in compliance with this Chapter of the Municipal Code.
If annual noise study results show that the Data Center, or the Home Digital Asset
Mining business is not in compliance with this Chapter of the Municipal Code,
the Data Center, or the Home Digital Asset Mining business, shall cease
operations, and immediately notify the Mayor, the Building Official, and provide
written notice to the City’s Recorder-Treasurer, that operations have ceased for
this reason. Data Center and Home Digital Asset Mining businesses shall not
resume any operations until the required noise attenuation measures and noise
limitations are met, and verified by the City’s Building Official.

SECTION 7.24.05: Procedure for Measurement of Noise - Sound

All tests shall be conducted according to the following procedures:

1.

Complaint Driven: When the measurement is the result of a complaint, mecasurements
will be taken at the property line of the receiving property. When the measurement is the
result of a complaint from the owner, tenant, or lawful occupant of a property sharing a
common wall, floor, or ceiling, the measurement will be taken from the location of the
common wall, floor, or ceiling of the receiving property.

Normal Monitoring: When the measurement procedure is in the normal course of
monitoring sound, the measurements will be taken at the real property line of the source
of the sound.

Outdoor Conditions: No outdoor measurements must be taken while winds (including
gusts) exceed 15 miles per hour; under conditions that will allow the sound level meter to
become wet; or when the ambient temperature is out of range of tolerance on the sound
meter,

Calibration: The sound level meter must be verified and calibrated according to the
manufacturer’s specifications immediately prior to taking the measurements.

Meter Placement: The sound level meter must be placed a minimum of four feet above
the ground or from any reflective surface. The microphone must be pointed at the sound
source,

Measurements: Measurements must include “high”, “average”, and “low” readings. If the
sound level meter does not provide these multiple readings, a minimum of three separate
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measurements must be taken at a single location at varying time intervals. The average
sound level reading shall be used to determine whether there has been a violation of this
Chapter of the Municipal Code.

1. Monitoring Report: The report for each measurement session must include:

a. The day, date and time of the measurements,

The duration of the measurement (time during which measurement made),

Date and time of recent calibration,

Temperature and wind speed the time of measurement,

Identification of the monitoring equipment,

Location, land use, and description of the source,

Location and land use of the listener, and

Sound level measurements.

8. Extraneous Sounds. If there are extraneous sound sources that are unrelated to the
measurements and increase the monitored sound level, the measurement shall be

S e oo o

postponed until these noises subside.

SECTION 7.24.07: Noise Limitations (DATA CENTERS)

It shall be unlawful for any Data Center to make, or continue to cause or permit to be made or
continued, noise levels constituting a noise disturbance. For the purposes of this section, the
external noise level emanating from Data Centers shall be deemed disturbing to a person,
reasonably calculated to disturb the peace and unreasonably offensive and injurious to the
public, or their property, if the sound level is:

. 65 dBa or higher during the hours of 8 A.M. to 10 P.M. or 55 dBa or higher during the
hours of 10 P.M. to 8 A.M. (as determined by a third-party acoustic engineer) measured
at the property line of the receiving property.

2. The standard which may be considered in determining whether a violation of this Chapter
of the Municipal Code exists includes but is not limited to the following:

a. The level or volume of the noisc

The time of day or night the noise occurs

The duration of the noise

Whether the noise is recurrent, intermittent or constant

Whether proper and reasonable noise attenuation methods were followed and

maintained.

O

SECTION 7.24.09: Noise Limitations (HOME DIGITAL ASSET MINING)
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[t shall be unlawful for any Home Digital Asset Mining business to make, or continuc to cause
or permit to be made or continued, noise levels constituting a noise disturbance. For the
purposes of this section, the external noise level emanating from Home Digital Asset Mining
business shall be deemed disturbing to a person, reasonably calculated to disturb the peace and
unreasonably offensive and injurious to the public, or their property, if the sound level is:

1. Perceptible outside of a building housing a Home Digital Assct Mining busincss,
measured at the property line of the Home Digital Asset Mining business property.

2. Perceptible on the opposite side of a common wall, loor, or ceiling of a Home Digital
Asset Mining business property, which shares any part of a common wall, floor, or
ceiling with another property owner.

3. The standard which may be considered in determining whether a violation of this Chapter
of the Municipal Code exists includes but is not limited to the following:

a,

b.
.
d
e

The level or volume of the noise,

The time of day or night the noise occurs,

The duration of the noise,

Whether the noise is recurrent, intermittent or constant,

Whether there is perceptible vibration or concussion outside of a building housing
a Home Digital Asset Mining bhusiness,

Whether there is perceptible vibration or concussion at a common wall, floor, or
ceiling of a location with a Home Digital Asset Mining business, in locations
where an adjoining location shares a common wall, floor, or ceiling, in whole or
in part, with a location where a Home Digital Asset Mining business is taking
place.

Whether proper and reasonable noise attenuation methods were followed and
maintained.

SECTION 7.24.11: Violations

1. Any or all of the following persons may be held responsible for noise violations:

a.
b.

C.

The person operating the equipment or creating the noise;

The person who employs the person operating the equipment or creating the noise
at the time of the violation;

The person who owns, rents, or occupies the property where the violation occurs.

2. The following acts, and the causing thereof, are declared to be in violation of this Chapter
of the Municipal Code;

a.

The sound level emanating from the Data Center exceeds 65 dBa or higher
during the hours of 8 A.M. to 10 P.M.; or 55 dBa or higher during the hours of 10
P.M.to 8 A.M.. measured at the property linc of the receiving property.\
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b. The sound level emanating from the Home Digital Asset Mining business is
perceptible outside of the building housing the Home Digital Asset Mining
business, measured at the property line of the Home Digital Asset Mining
business.

¢. The sound level emanating from the Home Digital Assel Mining business is
perceptible on the opposite side of any part of a common wall, ceiling, or floor of
a Home Digital Asset Mining business sharing a common wall, ceiling, or floor,
measured on the receiving property side of the common wall, cetling, or floor,
shared in whole or in part with the location where a Home Digital Asset Mining
business is operating,

d. The noise attenuation measures provided in the design plan Lo the Mayor are not
incorporated in the construction of the Data Center, or Home Digital Assel
Mining business.

e. Any of the required sound study results are not filed with the Mayor, the Building
Official, and the City Recorder-Treasurer within 30 days of completion of the
report.

f. The building plan, or structural modification plan, is not filed with the Mayor, the
Building Official, and the City Recorder-Treasurer within 30 days of completion
of the plan prior to construction,

g. Failure to act in accordance with any other provision of this Chapter of the
Municipal Code.

All Data Centers shall be in compliance with the requirements of this Chapter of the
Municipal Code before commencing operation; failure to do so will be deemed in
violation of this Chapter of the Municipal Code and result in an injunction or a stay in
commencing operation,

All Home Digital Asset Mining businesses shall be in compliance with these provisions
of the Municipal Code before commencing operations; failure to do so will be deemed in
violation of this Chapter of the Municipal Code, and result in an injunction or a stay in
commencing operations, and may result in termination of any Special Use Permit,

ARTICLE 7: Penalties

[0

Any person, firm, corporation, partnership, association, owner, tenant, occupant, agent or
anyone having ownership in the subject property, or supervision or control over the
operations of the Data Center that violates or fails to comply with any provision of this
Chapter of the Municipal Code, shall be guilty of a violation.

Any person, firm, corporation, partnership, association, owner, tenant, occupant, agent or
anyone having ownership in the subject property, or supervision or control over the
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operations ot the Home Digital Asset Mining business that violates or fails to comply
with any provision of this Chapter of the Municipal Code, shall be guilty of a violation,

Upon conviction of such violation, any offending party shall be punished by fine of not
less than $1,000 for any one specified offense or violation, plus all court costs, expenses,
and fees. Upon a second offense, or violation, any offending party shall be punished by a
fine of not less than $2,000 for a second, and any subsequent, offense or violation, plus
all court costs, expenses, and fees. If the act prohibited is continuous in time, the finc or
penalty for allowing the continuance thereof, in violation of this Chapter of the
Municipal Code, shall be no less than $1,000 for each separate day that it may unlawfully
continue. If the prohibited act continues after conviction of violation, an injunction in any
court of proper jurisdiction to abate the nuisance and violation of the Chapter of the
Municipal Code may be sought and awarded. Additionally, upon conviction of a Home
Digital Asset Mining business, its property owner, or its operator, or any of them
together, the City may also request the Court to terminate any associated Special Use
Permit, without further notice, as a result of the violation: the Court shall terminate, or
otherwise revoke, such Special Use Permit, upon conviction for any violation, when so
requested by City.

The city or any citizen or Jawful tenant shall be entitled to pursue all legal and cquitable
remedies against the property owner where a Data Center is located, against the property
owner where a Home Digital Asset Mining business is located, against the operators of
any Data Center, and against the operators of any Home Digital Assct Mining business,
that are available under the law, in order to abate any nuisance, and compel compliance
with this Chapter of the Municipal Code. The relief sought may including injunctive
relief and any civil damages the court deems appropriate, as well as all associated court
costs, fees, and expenses, including the costs ol any depositions and expert witness
testimony needed. However, nothing herein waives municipal immunity at common law,
by state statute, by any constitution, by Municipal Code, or otherwise. No party shall be
entitled to attorney’s fees against the City under any circumstances.

Until any Data Center is in compliance with this Chapter of the Municipal Code and
required noise attenuation measures are implemented and noise limitations met, the Data
Center shall cease operations.

Until any Home Digital Asset Mining business is in compliance with this Chapter of the
Municipal Code, and required noise attenuation measures are implemented, and noise
limitations met, the Home Digital Asset Mining business shall cease operations, and any
Special Use Permit shall be terminable, immediately.
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