Special Meeting: July 24, 2023

ORDINANCE NO. 2023- /S

AN ORDINANCE OF THE
CITY OF FAIRFIELD BAY, ARKANSAS,

TO AMEND THE MUNICIPAL CODE;
AMENDING TITLE 14 OF THE MUNICIPAL CODE
- ZONING;

AMENDING CHAPTER 14,04 -

ZONING ORDINANCE;

AMENDING SECTION 14.04.19
—SPECIAL USE PERMITS;
AMENDING REQUIREMENTS FOR
APPLICATIONS,
RE-APPLICATIONS,

AND REQUIREMENTS
FOR INSPECTION AFTER COMPLAINT
INVOLVED IN SPECIAL USE PERMITS FOR
USE OF CERTAIN RESIDENTIAL PROPERTY
FOR HOME DIGITAL ASSET MINING BUSINESSES;
DECLARING AN EMERGENCY;
AND FOR OTHER PURPOSES

WHEREAS, The City Zoning Code has long prohibited most business use of residential
property, with specified, limited exceptions; and

WHEREAS, the State of Arkansas General Assembly recently enacted Act 851 of 2023, to
allow for certain business use of residential property, if not otherwise prohibited: and

WHEREAS, the City Zoning Code has provisions for Special Use Permits, that may be used
to address this new area of Arkansas State law; and

WHEREAS, The City Zoning Code is designed to meet certain objectives to protect the
quiet enjoyment and property values of residential arcas, and to allow for growth in a manner that
meets zoning requirements; and



WHEREAS, the City recognizes the need to further refine the City-specific requirements for
Special Use Permits for the use of certain residential property for Home Digital Assel Mining
businesses, where not otherwise prohibited, so as to address the new state law: and

WHEREAS, the City Council has received public comuments, public and private complaints,
and feedback from municipal officials and members of municipal boards and commissions
concerning the special use permits process currently in place, and those public comments, public and
private complaints, and feedback from municipal officials, and the new state law, necessitates these
changes in order to protect the peaceful enjoyment of residential areas, as well as protecting the
property values, peace, health, safety, and welfare of the citizens, property owners, voters, visitors,
residents, non-residents, and other persons with an interest in the City;

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL FOR THE CITY
OF FAIRFIELD BAY, ARKANSAS, that the following amendment is made to TITLE 14 of the
Municipal Code, by amending Section 14.04.19 (F) of the Municipal Code (additions in bold italics)
as follows:

SECTION I: NOT TO BE CODIFIED: The City Council FINDS THE FOLLOWING FACTS
relevant to residential zoning areas, and any proposed special use permit for a temporary one-year
Home Digital Asset Mining business use:

A. The City Zoning Code prohibits uses not specifically authorized as “permitied” uses in

each zone in the City, including “planned zones.”

B. The City Zoning Code is designed to protect the quiet enjoyment of residents, tenants,
visitors, and taxpayers in the City of Fairficld Bay.

C. The City Zoning Code is designed to protect the property values of the City of Fairficld
Bay.

D. There are limited local economic benefits to digital asset mining as a business, primarily
the increase in the sales taxes on the use of electricity in the City.

Digital asset mining is an energy-intensive aclivity necessary for cach transaction and to
“mine” new “digital” coins. For some specific digital currencies, the electricity use per
transaction is estimated between 1500 and 2100 kilowatt-hours (kWh), or about the same
amount of energy that a typical U.S. home consumes in 50 to 75 days.

F. Digital asset mining is associated with an increase in greenhouse gas emissions, due to its
intensive energy use. Digital asset miners seek the most inexpensive energy sources (o
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remain profitable, irrespective of their impact on the environment, noise, vibrations.
property values, and other impacts.

G. Digital asset mining also requires energy to cool down hardware to prevent it from
overheating, either by internal fans, water cooling, or air conditioning, or some
combination of these.

H. Several countries (including Qatar, Morocco, Algeria, Egypt, Iran, and China) have
outlawed digital asset mining, largely on environmental grounds.

L. Digital asset mining also produces cnormous amounts of electronic waste as a byproduct
of the mining, as mining “hardware’ quickly becomes obsolete.

SECTION 2. Municipal Code, Title 14, Chapter 14.04, Section 14.04.19 (F), Special Use

Permits, is revised, in part, as follows:

14,04.19 Special Use Permits

* ok

F. Uses which may be permitted  Any of the following uses may be located in
any district by special use permit, subject to any limitations herein below:

* ok ok

28. Home Digital Asset Mining in Residential Property Zoned R-1B, R-
2, RP-3, RP-4, and RMP. [Expires January 1, 2030.]

One year permits may be granted to a residential owner of real
property, subject to the following special conditions:

a. Fees shall be $1,500 per application made for 2023;
82,500 per application made for 2024; and $3,500 per
application made for 2025 and each subsequent year.

b. Renewal fees shall be the same as the application fee for
the respective time-frame, above.

¢. Eligible applicants shall only be the residential owner or
owners of the real property at issue; and further at least
one of the residential owners must occupy the real
property during the period of the Special Use Permit,
Unoccupied use of residential property for Home Digital
Asset Mining business use is prohibited.
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No Home Digital Asset Mining business shall locate
within two thousand six hundred forty feet (2,640") of any
other Home Digital Asset Mining business.

No equipment shall be stored or displayed outside a
building used as a Home Digital Asset Mining business.
No noise, smoke, radiation, vibration or concussion, heat,
or glare shall be produced that is perceptible outside a
building used for a Home Digital Asset Mining business;
and no dust, fly ash or gas that is toxic, caustic, or
obviously injurious to humans or property shall be
produced by a premises used as a Home Digital Asset
Mining business,

Using 2022 electricity bills as a baseline, no Home Digital
Asset Mining business shall consume more than one
megawatt hours (I MWh) of electricity on an average
annual basis for the subject property, in excess of its
annual average electricity usage in calendar year 2022,
Using 2022 electricity bills as a baseline, no Home Digital
Asset Mining business shall consume more than 84
kilowatt hours (kWh) of electricity on an average monthly
basis for the subject property, in excess of its average
monthly electricity usage in calendar year 2022,

For newly-constructed residences without electrical bills
in 2022, the baseline monthly electrical usage shall be
deemed to be an average of 900 kilowatt hours per month;
or the average monthly usage for 2023, from January 1,
2023, to the monthly billing period ending before August
1, 2023; whichever is the lesser amount.

Copies of 2022 electricity bills are required with any
initial application.  For newly-constructed residences
without electricity bills prior to 2023, all electricity bills
Sor 2023, up to, and including the monthly-billing period
ending before August 1, 2023, shall be included with the
application, if available.

Renewal applications shall include copies of all electricity
bills for the immediately preceding 12 month period, in
addition to the foregoing.

Residential real property is not qualified to use Home
Digital Asset Mining designation for electricity
consumption in excess of the constraints set forth herein,
Disruption to power grid, including disruption to the
electrical power of neighbors within two thousand six-
hundred forty feet (2,640°) of Applicant’s property, as a
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direct result of the business activity of a Home Digital
Asset Mining entity, is prohibited,

Residential property used for Home Digital Asset Mining
shall be occupied by owner, and regularly attended.
Failure of owner to attend the property for more than a
two-week period at any time during the Special Use
Permit shall be sufficient grounds not to renew a Special
Use Permit, and may be grounds to Terminate a Special
Use Permit.

Notice of any application for a Special Use Permit (Home
Digital Asset Mining) shall be made in writing to all
owners, tenants, and occupants of real property located
within two thousand six hundred forty feet (2,640°) of the
property line of the subject property proposed as a Home
Digital Asset Mining business property, on a form letter
required by the Planning and Zoning Commission,
Notice shall be made, and delivered by the owner
(Applicant), by certified mail, and by regular first-class
mail, to all owners, tenants, and occupants of other
properties within that distance. True and correct copies
of each notice delivered by the owner (Applicant) shall
also be delivered to the City of Fairfield Bay through its
Building Official, at the time of mailing. Proof of mailing
by the owner (Applicant), and tracking information of
certified first class mail notice must be provided to the
Planning and Zoning Commission, through the City’s
Building Official, prior to approval of the Special Use
Permit.

Notices required to be mailed by the owner (Applicant),
directly, as above, shall not be mailed by City personnel,
nor by City volunteers under any circumstances. The City
is prohibited from providing postage for the use of any
owner (Applicant) required mailings, set forth herein-
above, in the immediately preceding section.

Special Use Permits on applications (including  re-
applications) made or received on and after December 31,
2028, if approved by the City Council, shall expire no
later than 11:59 p.m. on December 31, 2029, and shall
not be renewed.

Applicants shall complete an Affidavit, on a form created
by the City, and approved by the Planning and Zoning
Commission, as it may be amended, from time to time.



i. The Affidavit shall require Applicant to state,
affirmatively, under oath, that the Applicant has
investigated and made a determination that the
application for the Special Use Permit for Home
Digital Asset Mining does not violate the
applicable Covenants and Restrictions for the
residential real property at issue; and further shall
acknowledge that the City cannot authorize a
violation of Covenants and Restrictions.

il. The Affidavit shall require Applicant to state that
they are aware of certain Municipal Code
Requirements, and will abide by those Municipal
Code requirements.

iii. The Affidavit shall provide a telephone
number of the resident owner occupying the
property, the name and phone numbers of all
other owners of the real property, and the name
and phone number of another “local person” (who
shall be a resident of Fairfield Bay, Arkansas, or a
person who regularly lives no more than two miles
Jrom the corporate limits of the City of Fairfield
Bay), in order to ensure timeliness of response
time in the event of an emergency at the subject
real property.

iv.  The Affidavit shall require acknowledgment of
appropriate state sales tax requirements, and
include Applicant’s agreement to keep payment of
sales taxes current, because this responsibility
cannot be delegated.  Applicant shall provide
Applicant’s State of Arkansas sales tax account
number (and all other required information that
City requires concerning the sales tax, such as
name, address, phone number, and the like), that
Applicant will rely upon to pay the applicable sales
tax to the State of Arkansas. Applicant is, at all
times, responsible for payment of applicable sales
taxes, timely.

v.The Affidavit shall require acknowledgment of
receipt of notice of parking limitations, electricity
usage limitations, quiet hours, and limitationy
thereon, general noise limitations, noise
attenuation requirements, specific performance
standards herein, and any other matter, and



Surther shall include Applicant’s agreement to
abide by those provisions of municipal law.

vi.  The Affidavit shall require Applicant to agree
that regular mail notice of any complaints shall be
sufficient notice to allow the City to terminate the
Special Use permit no later than eleven (11) days
after regular mail notice of a third complaint,
after two previous complaints have been
determined to have merit.

vii. . The Affidavit shall state that the real property
at issue complies with all aspects of the Arkansas
State Fire Code. The Affidavit shall also
acknowledge that, upon a complaint for violation
of the Fire Code, the City may require the property
to pass an appropriate inspection before any
subsequent application for a special use permit for
Home Digital Asset Mining may be allowed by the
City for that real property.

viii. The Affidavit shall acknowledge that the
Zoning Code of the City of Fairfield Bay prohibits
Home Digital Asset Mining in areas zoned for
residential uses, and that the Applicant has the
burden of showing that the proposed Home Digital
Asset Mining business, and any renewal thereof,
use will not interfere with the quiet enjoyment of
other property owners, and further that the Home
Digital Asset Mining business use will not
adversely impact property values of those persons
owning, possessing, or residing in real property in
the area where the Home Digital Asset Mining
special use permit application has been made.

Re-application. After a denial of any application for a
special use permit for a Home Digital Asset Mining
business, Applicant shall be prohibited from using the
real property for the purpose of any digital asset mining
business for a period of twelve (12) months from the date
of the denial of an application by the City Council. Re-
application is prohibited during this twelve-month period.
Use of the real property as for digital asset mining during
this twelve (12) month period shall be a sufficient basis to
deny any re-application, without prejudice to any other
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basis for denial of an application. The twelve-month
period prohibiting re-application shall attach to the real
property address for which there has been a denial,
irrespective of ownership of the real property. If there
has been a material change in conditions since the City’s
last denial of a special use permit application as set forth
herein, the City may waive the twelve-month prohibition;
Applicant shall have the burden of proving, by clear and
convincing evidence, that there has been such a
substantial material change in conditions as to merit such
a waiver; the City’s review is discretionary under this
provision and the City’s decision shall be presumed to be
correct,

Renewals,

Renewals may be made annually., The Planning and
Zoning  Commission  shall be notified of any
complaints made to the City, including complaints
made to the Fire Department, Police Department and
the Building Official, by a report of the Building
Official before approval of the renewal, and only on
payment of the renewal fee. Renewals are subject to
review by the Planning and Zoning Commission, and
subsequently by the City Council. Renewals shall not
exceed one (1) calendar year from the date of
approval,  Special Use Permits on Renewal
applications made or received on and after December
31, 2028, if approved by the City Council, shall expire
no later than 11:59 p.m. on December 31, 2029.

Termination of Special Use Permit for Home Digital
Asset Mining businesses.

Special Use Permits for Home Digital Asset Mining
businesses are specific to a residential owner of real
property, and expire of their own accord upon change
of ownership, whether by sale, foreclosure, or other
disposition of the real property. The City may revoke
and terminate a Special Use Permit for excessive
electricity usage on an average monthly basis, using a
minimum of two months for the averaging. The City
may revoke and terminate a Special Use Permit for



“excessive electricity usage on an average annual
basis. The City may revoke and terminate a Special
Use Permit for failure to follow noise attenunation
requirements set forth elsewhere in City Code. The
City may revoke and terminate a Special Use Permit
after the Building Official, or the Police Department,
or either of them together, concludes that there have
been at least three (3) separate written complaints, at
least two of which have merit.  Copies of any
complaints shall be mailed to the Applicant and
holder of the Special Use Permit by regular first class
mail. The Building Official or the Police Department,
or both, shall conduct an appropriate review of the
complaint to determine whether it has merit, or
whether it has no merit; a copy of the determination
(merit or no merit to the complaint) shall also be
mailed to the Applicant and holder of the Special Use
Permit by regular first class mail.

For purposes of the review under this subsection of
the Municipal Code, a complaint has merit it if shows
any failure to comply with any provision of the
Affidavit of the Applicant, including any special
conditions therein; or a complaint has merit if it
shows any violation of the Municipal Code, including
a failure to pay State sales taxes. Any complaint
involving compliance with the Arkansas State Fire
Code may vesult in a mandatory inspection by
appropriate  municipal  officials, after municipal
review of the complaint made, before any further
special use permit application shall be heard by the
Planning and Zoning Commission, and the City
Council, on the real property subject to a Fire Code
violation complaint.

Re-application. After termination of any special use
permit for a Home Digital Asset Mining business,
Applicant shall be prohibited from using the real
property for the purpose of any Home Digital Asset
Mining Business for a period of twelve (12) months
Sfrom the date of the termination. Re-application is
prohibited during this twelve-mmonth period. Use of
the real property as a Home Digital Asset Mining



business during this twelve (12) month period shall be
a sufficient basis to deny any re-application, without
prejudice to any other basis for denial of an
application. The twelve-month period prohibiting re-
application shall attach to the real property address
Sor which there has been a denial, irrespective of
ownership of the real property. If there has been a
material change in conditions since the City’s last
denial of a special use permit application as set forth
herein, the City may waive the twelve-month
prohibition; Applicant shall have the burden of
proving, by clear and convincing evidence, that there
has been such a substantial material change in
conditions as to merit such a waiver; the City’s review
is discretionary under this provision and the City’s
decision shall be presumed to be correct.
Re-application after revocation or termination of
Special Use Permit is allowed after expiration of the
twelve (12) month period, but only after remedying
any outstanding issues, paying all applicable taxes,
and paying a special re-application fee after
revocation, in the amount of four thousand five
hundred dollars (34,500.00). Approval of any such re-
application shall further be subject to the normal
review of the Planning and Zoning Commission, and
subsequently by the City Council.

SECTION 3: NOT TO BE CODIFIED: THE MUNICIPAL CODE OF THE CITY OF
FAIRFIELD BAY BE, AND IT IS HEREBY, AMENDED ACCORDINGLY. Items set forth above
in bold italics shall amend the Code.

SECTION 4: NOT TO BE CODIFIED: SUPPLEMENTAL: This Ordinance, and the
changes set forth herein, are meant to be supplemental {o the Municipal Code, and the Ordinances of
the City of Fairfield Bay, and do not repeal any part of the Municipal Code, unless specifically set
forth herein by inter-lineation of a specific provision. No Ordinances arc repealed by this

Ordinance.



SECTION 5: NOT TO BE CODIFIED: No part of this Ordinance shall be construed to
repeal, replace, alter, or revise any private COVENANTS, RESTRICTIONS, OR OTHER
LIMITATIONS ON USES OF REAL PROPERTY, currently in place as of the effective date of this
Ordinance, or that were previously in-place, effective, or applicable to real property in the City of
Fairficld Bay, Arkansas, prior to the effective date of this Ordinance. To the extent not otherwise set
forth, this Ordinance shall be construed harmoniously with covenants, restrictions, and other private
limitations on real property to provide the most quict level of useful enjoyment of real property to
those property owners who, or which, are not operating a Home Digital Asset Mining business.

SECTION 6: NOT TO BE CODIFIED: EMERGENCY CLAUSE: Because of the
potential danger to public peace, health, and safety, and in particular as a result of the need for
implementation of changes to address changes to state law, for certain special use permits allowing
Home Digital Asset Mining businesses for residential properties, in order to provide emergency
services and protect the residents from diminution of property values, AN EMERGENCY IS
HEREBY DECLARED TO EXIST, and this Ordinance being necessary for the peace, health, safety,
and general welfare of the City and its Citizens, IT SHALL BE IN FULL FORCE AND EFFECT at
11:59 pm, on July 31, 2023, and thereafter.

SECTION 7: NOT TO BE CODIFIED: SEVERABILITY CLAUSE: If any provision of
this Ordinance, or the application thereof, to any person or circumstance, is held invalid for any
reason, such invalidity shall not affect other provisions or applications of this Ordinance, which shall
be given effect without the invalid provision or application, and to this end the provisions of this
Ordinance are declared severable,

SECTION 8: NOT TO BE CODIFIED: EXPIRATION: The provisions ol this Ordinance
shall expire of their own accord at 12:01 a.m. on January I, 2030, unless renewed by Ordinance of
the City Council.

Dated this 24" Day of July, 2023.

Honpgable Jackie Sikes
Mgxyor, City of Fairfield Bay, Arkansas




Attest:
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Rose O. Owen, Recorder-Treasurer

Drafted by:
Al Kelly
Kelly Law Firm, PLC
City Attorney
PO Box 251570
Little Rock, AR 72225-1570
Rev: 7/24/23



